Contesting a Will in South Africa - 3 Legal Grounds You Must Know
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Losing a loved one is never easy. When concerns arise about the validity or fairness of their will,
grief is often intensified by legal confusion and emotional stress.
If you believe a deceased loved one’s will does not reflect their true intentions, or if it was
created under questionable circumstances, South African law allows for the contestation of such
a will.
At Vermeulen Attorneys, we understand how emotionally charged these disputes can be. This
guide unpacks your rights, the legal grounds, and the process of contesting a will in South Africa.
Legal Grounds for Contesting a Will in South Africa
South African law provides clear criteria under which a will can be challenged. Below are the
most common legal grounds:

1. Lack of Testamentary Capacity
One of the most common legal grounds for contesting a will in South Africa is the lack of
testamentary capacity. For a will to be legally valid, the testator — the person who made the will
— must have possessed the mental ability to fully comprehend the nature and consequences of
their decisions at the time of signing.
This means the testator must have understood:
e That they were creating a will
¢ The extent of the property and assets they were distributing
¢ Who the beneficiaries were and the implications of excluding others
If a person lacked this mental clarity, the resulting document may be classified as an invalid
will.
When Capacity Is in Question
Capacity is often questioned in cases where the testator was elderly, ill, or suffering from a
degenerative mental condition. Common examples include Alzheimer’s disease, dementia,
strokes, or psychiatric disorders that impair cognitive function. In these
circumstances, contesting a will becomes a vital safeguard to ensure the deceased’s wishes
were not misrepresented or manipulated during a period of vulnerability.
It is also important to note that the burden of proof lies with the party contesting a will. You
must demonstrate, with sufficient evidence, that the testator was incapable of making sound
decisions at the time the will was executed.
What Evidence Can Prove Lack of Capacity?
Successfully contesting a will on the grounds of lack of capacity often hinges on the availability
and strength of medical and testimonial evidence. Crucial sources of evidence may include:
¢ Maedical Records: These may show a diagnosis of a mental illness or physical condition
affecting mental clarity.
e Psychiatric Evaluations: Expert opinions from psychiatrists or neurologists can establish
the testator’s cognitive state at the relevant time.
¢ Witness Statements: Individuals who interacted with the testator — such as caregivers,
friends, or family members — can offer insights into their mental state.
o Timing of the Will: If the will was executed during a period when the testator was
hospitalized or in decline, this may support claims of incapacity.
If a court determines that the testator lacked mental capacity, it may declare the document
an invalid will. In such instances, an earlier valid will may be reinstated, or, if none exists, the
estate will be distributed according to the Intestate Succession Act.
Importance of Legal Support
Due to the complex nature of medical and legal evidence, it is strongly recommended to seek
professional advice before contesting a will. An experienced estate litigation attorney can help
assess the validity of your claim, gather the necessary evidence, and guide you through the
litigation process.
Ultimately, contesting a will based on testamentary capacity is about ensuring justice. It helps
protect the vulnerable from exploitation and guarantees that only lawful, well-informed decisions
are recognised by our courts.
If you believe a loved one’s will was signed when they lacked mental clarity, don’t hesitate to
explore your legal options. You may have strong grounds for contesting a will, especially if the
current document could be an invalid will created under diminished capacity.
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2. Undue Influence
Another significant legal ground for contesting a will in South Africa is undue influence. A will
must reflect the genuine and voluntary intentions of the testator. If someone manipulated,
coerced, or exerted pressure on the testator to alter their testamentary wishes — especially in
favour of themselves — this could render the will an invalid will.
Undue influence occurs when the free will of the testator is overridden by another individual’s
dominance. This often involves psychological manipulation rather than overt threats. Unlike fraud
or forgery, undue influence can be subtle and difficult to detect, making it one of the more
complex claims when contesting a will.
How Undue Influence Arises
Undue influence is most commonly seen in scenarios where the testator is vulnerable — due to
age, illness, or emotional dependence — and where the influencer is in a position of trust or
authority. Common perpetrators include caregivers, family members, companions, or even legal
advisors who have exclusive access to the testator.
Some typical warning signs that raise suspicion and may support the case for contesting a
will include:
¢ Sudden, significant changes to a will, particularly those made shortly before death
e Exclusion of long-standing heirs, such as children or siblings, in favour of someone with
recent or excessive control over the testator
e Testators being isolated from other family members or friends, either emotionally or
physically
¢ Dominant or controlling relationships, where the testator may have been intimidated or
overly reliant on one person
Such circumstances often point to manipulation rather than a freely made decision — one of the
key triggers for declaring a will as an invalid will.
Proving Undue Influence
Successfully contesting a will based on undue influence requires strong circumstantial
evidence, as direct evidence is rare. Courts will typically consider a range of factors:
e Was the influencer in a position of power over the testator?
¢ Did the testator depend on them financially, emotionally, or medically?
e Were there last-minute changes that benefited the influencer?
¢ Were other close relatives unexpectedly excluded?
Evidence that may support such a claim includes:
e Witness affidavits describing the testator’s relationship with the alleged influencer
¢ Maedical and psychological reports establishing vulnerability
e Correspondence showing isolation or pressure (e.g., emails, texts)
o Drafting patterns, such as legal professionals being bypassed or removed
Courts are cautious in such cases. The bar is high because the law assumes that an adult
testator acts freely unless proven otherwise. However, when evidence is compelling, a court may
declare the affected will provisions — or the entire document — an invalid will.
Take Legal Action Without Delay
If you believe a loved one was pressured into making decisions they wouldn’t have otherwise
made, you may have valid legal grounds for contesting a will. An experienced estate litigation
attorney can help you compile a compelling case by identifying manipulation, gathering evidence,
and navigating the court process.
The goal of contesting a will on this basis is to ensure fairness — and to prevent individuals
from benefiting through deception or control. South African courts uphold the principle that only
freely made, well-informed decisions should determine the distribution of an estate.
If there are signs of manipulation in your family’s situation, don’t wait. Contesting a will on the
basis of undue influence is a critical step in protecting the deceased’s true intentions and
avoiding the enforcement of an invalid will.

3. Non-Compliance with the Wills Act
Another critical reason for contesting a will in South Africa is hon-compliance with the
formalities prescribed by the Wills Act 7 of 1953. This legislation outlines specific legal
requirements that must be met for a will to be recognised as valid. If these procedural rules are
not followed correctly, the will may be declared an invalid will, and its contents could be
disregarded entirely in the estate administration process.
For a will to be legally valid under the Wills Act, it must satisfy all of the following criteria:

e It must be in writing, either handwritten, typed, or printed.

e It must be signed by the testator (the person making the will).

e The testator’s signature must occur in the presence of two competent witnesses.
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e FEach witness must, in turn, sign the will in the presence of the testator and of each
other.

If any of these formal requirements are not properly observed — for example, if the will is
unsigned, witnessed incorrectly, or if the witnesses were not present simultaneously — this may
be sufficient grounds for contesting a will.
Why Formalities Matter
The purpose of these formal requirements is to prevent fraud, forgery, and disputes about
authenticity. When a will fails to comply with the Wills Act, the court is likely to treat it as
an invalid will, unless exceptional circumstances apply. For instance, a document presented as
a will but missing one or more formalities may still be accepted by the court only if it clearly
reflects the testator’s true intentions and there is compelling evidence supporting its authenticity.
However, courts apply a strict approach when determining whether a document constitutes a
valid will. Minor procedural lapses can jeopardise the enforceability of the entire document, which
is why contesting a will on this basis is often successful — especially where there is no
alternative explanation for the irregularities.
What Evidence Supports This Challenge?
To strengthen your case when contesting a will for non-compliance, your legal team may
gather:

¢ Copies of the contested will to examine signatures, dates, and format

o Affidavits from individuals present at the signing or from the witnesses themselves

¢ Expert handwriting analysis, if forgery or tampering is suspected

¢ Testimony indicating the testator did not understand or approve the document
A successful challenge could result in the court declaring the will an invalid will, in which case
the estate may revert to a previously valid will or be distributed in accordance with
the Intestate Succession Act.
Seek Legal Guidance Early
Due to the technical nature of the Wills Act, it is essential to seek legal advice if you believe a
loved one’s will fails to comply with the law. At Vermeulen Attorneys, we have extensive
experience contesting a will based on procedural defects, and we understand how to present
evidence effectively to the court.
When there’s reason to believe a will does not meet the legal standards set out in South African
law, taking timely action can prevent the enforcement of an invalid will and help ensure the
estate is divided fairly and lawfully.

The Legal Process of Contesting a Will
Step 1: Consult a Specialist Attorney
The first step is crucial. A qualified attorney will evaluate whether you have a legitimate basis to
contest the will. At Vermeulen Attorneys, we specialise in deceased estate litigation and
offer strategic, empathetic support.
Step 2: Lodge a Caveat with the Master of the High Court
If the estate has not been finalised, your attorney may lodge a caveat—a formal warning that
the will is being contested. This prevents the estate from proceeding until your objections are
considered.
Step 3: Initiate High Court Proceedings
If informal objections fail, a court application may be necessary. This process involves:
e Filing legal papers
e Presenting supporting evidence (affidavits, medical records, witness accounts)
e Attending hearings, where required
If successful, the court may:
e Declare the will (or portions of it) invalid
e Recognise a previous valid will
e Apply the Intestate Succession Act if no valid will exists
Why Acting Quickly Matters
Time is critical. Challenges are best lodged before the estate is distributed. Delay may prejudice
your claim—especially if assets have already been transferred to heirs.
What Evidence Will You Need?
Successful will challenges are evidence-driven. Your legal team may gather:
¢ Medical documentation of the testator’s mental condition
o Affidavits from witnesses or caregivers
¢ Email or message trails showing coercion or manipulation
¢ Invalid or improperly executed wills
You Have the Right to a Fair Outcome
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If a will seems suspicious or unjust, you do not need to accept it at face value. South African law
is clear: only valid, freely-made wills should be enforced.

At Vermeulen Attorneys, we are passionate about upholding justice in inheritance matters. If
you suspect wrongdoing or wish to contest a will, contact us for expert legal guidance tailored

to your case.

FAQs: Contesting a Will in South Africa
1. Who is legally allowed to contest a will in South Africa?
In South Africa, only individuals with a direct and substantial interest in the deceased’s estate
can initiate the process of contesting a will. This typically includes heirs named in a previous
will, potential heirs under the Intestate Succession Act, or individuals who can prove that they
were unfairly excluded under suspicious circumstances. If you are not legally entitled to inherit or
have no demonstrable interest, the courts will not entertain your application.
2. What are valid legal reasons for contesting a will in South Africa?
There are several valid reasons for contesting a will, including:

e Lack of testamentary capacity (mental illness or confusion at the time of signing)

e Undue influence or coercion by a third party

e Fraud or forgery

¢ Non-compliance with the formal requirements of the Wills Act 7 of 1953
Each of these can result in the will being declared an invalid will by the court.
3. Is there a deadline for contesting a will in South Africa?
While South African law does not stipulate a fixed deadline for contesting a will, it is strongly
advised to act promptly. The best time to raise objections is before the estate has been finalised
and assets distributed. Once distributions occur, reversing them can be costly and legally
challenging.
4. What is a caveat and how does it help when contesting a will?
A caveat is a formal notice lodged with the Master of the High Court to prevent the processing
of a deceased estate while a dispute, such as contesting a will, is underway. This legal tool
ensures that the estate does not proceed to distribution until the claim has been properly
assessed, reducing the risk of enforcing an invalid will.
5. What happens if a South African court declares a will invalid?
If a will is declared an invalid will by the court, it may revert to a previously valid version of the
will, if one exists. In the absence of another valid will, the estate will be administered under
the Intestate Succession Act, which provides a statutory method for distributing assets to the
closest legal relatives.
6. Do I need a lawyer when contesting a will in South Africa?
Yes. Contesting a will involves complex legal procedures, evidentiary requirements, and
potential court appearances. An experienced estate litigation attorney can help you compile
evidence, draft persuasive legal documents, and ensure your case meets all procedural
requirements. Attempting to contest without legal support greatly increases the risk of failure.
7. What types of evidence are required to successfully contest a will?
To succeed in contesting a will, you must provide solid evidence, such as:

¢ Maedical reports showing the testator’s mental incapacity

o Affidavits from witnesses familiar with the testator’s condition or relationships

¢ Communication records, such as emails or texts, showing undue influence

¢ Handwriting or forensic analysis if forgery is suspected
These can all help prove that the will should be considered an invalid will.
8. Can a court declare only part of a will invalid in South Africa?
Yes, South African courts can declare only certain provisions of a will as invalid, particularly if
only part of the document was affected by undue influence or non-compliance. In such
cases, contesting a will may result in a mixed outcome where the valid portions are enforced
and the problematic clauses are set aside.
9. Will contesting a will delay the administration of the estate?
Absolutely. Contesting a will will typically pause estate administration until the legal dispute is
resolved. Executors must wait for the court’s decision before distributing assets. While this may
cause delays, it is often a necessary step to prevent the implementation of an invalid will.
10. Is it possible to contest a will anonymously in South Africa?
No. Legal proceedings related to contesting a will must be initiated in your name. South African
courts require transparency and traceability in all estate litigation matters. While your attorney
can take steps to protect your privacy, anonymity is not legally permissible in these cases.
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