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Discover how South African seniors can protect themselves when co-habiting - legal rights,
estate planning, and financial security tips.

As the sands of time shift, more South African seniors are choosing co-habitation over traditional
marriage. This trend stems from practical and emotional reasons - companionship, shared living
costs, and freedom from the legal and financial complexities of marriage.

While co-habitation offers comfort and independence, it also carries potential pitfalls.
Understanding these risks - and how to manage them - is key to enjoying a secure and fulfilling
relationship in your later years.

Why More South African Seniors Are Choosing Co-Habitation

For many seniors, co-habitation presents a pragmatic alternative to traditional marriage. It
allows partners to share their lives and homes without the conventions and constraints that often
accompany a legal marriage. Older adults may appreciate the flexibility of co-habitation,
particularly if they have previously experienced marital challenges or have been through the
painful process of divorce. Additionally, many find the idea of merging assets unattractive after
managing their finances independently for so long.

Moreover, the rising costs associated with living alone often lead to co-habitation as a feasible
solution. Many seniors are seeking companionship while also ensuring that they can maintain
their financial independence without the obligation of alimony or spousal support.

The Legal and Financial Pitfalls of Co-Habitation

Despite its allure, co-habitation is fraught with legal and financial drawbacks that could lead to
significant challenges. One of the most pressing issues is the need for proper upkeep and care or
financial support for the surviving partner, which can be a complicated endeavour when no
official marriage (and thus legal obligations) exists.

Lack of Legal Recognition

Legal protection is a crucial aspect that many couples overlook. In South Africa, co-habiting
partners do not automatically have the same rights as married couples. This can lead to
devastating consequences, especially if medical decisions need to be made. For instance, if one
partner is incapacitated, the other may face challenges from other family members when making
healthcare decisions, including pulling the plug on life support, if necessary.

Property and Inheritance Risks

Property and asset distribution can also become contentious. Under South African law, property
may pass to familial heirs rather than to the partner who has lived there for years. This is a
reality that can leave surviving partners without a roof over their heads or the financial stability
they expected. Registering a property in both partners’ names is one (of many) ways to avoid
this scenario.

Family Tensions

Family dynamics could add to the mix with the potential for acrimony between partners and
family who may resent the partner’s close association to their family member, and a real belief
that the partner is getting what they consider “rightfully theirs”!

Tax and Pension Implications

Tax implications add another layer of complexity. While married couples usually enjoy estate duty
exemptions, co-habiting partners are subject to capital gains tax and may face additional estate
duty. Navigating these tax responsibilities can be burdensome, emphasizing the importance of
financial planning.

Pension implications should also be considered. Trusted beneficiaries in a pension plan may not
always be approved by the trustees of that plan, who have the final say, potentially leaving co-
habiting partners in a precarious financial situation.

No Durable Power of Attorney

It's also important to clarify that, unlike in some jurisdictions, South African law does not
recognize a “durable power of attorney.” Under South .African law a Power of Attorney is just
that: it is a “power to do certain things” given by a principal to an agent. If the principal dies (or
becomes incapacitated/mentally incompetent), he loses that power, and logically, an agent
cannot have any power that the principal does not have, ergo the power dies with the principal,
as does the delegation thereof.
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How to Protect Yourself and Your Partner

Draft a Co-Habitation Agreement

So how can you safeguard your and your partner’s future? Drafting a co-habitation agreement is
crucial. This legal document outlines each partner’s rights and responsibilities, providing a
framework for property ownership, financial commitments, and living arrangements, etc. A
necessity for every couple considering co-habitation, this contract can serve as a vital safety net.
Prioritise Estate Planning

A robust estate plan ensures your partner is financially secure. Consider establishing a Trust to
safeguard assets and distribute them according to your wishes.

Start with estate planning. A well-crafted estate plan can ensure that your partner is taken care
of after your passing. Establishing a Trust is one effective way to ensure that assets are
protected and passed on according to your wishes.

Have a Valid, Updated Will

Having a will is non-negotiable. A will guarantees your assets are distributed according to your
preferences, Consult an attorney or financial advisor experienced in elder law and estate
planning to structure your arrangements, minimise tax burdens, and maximise security.

Communication and Clarity Build Confidence

Beyond paperwork, open and honest communication is crucial. Discuss expectations, financial
arrangements, and healthcare decisions early. Transparency builds trust and prevents
misunderstandings later.

In Conclusion

While co-habitation offers South African seniors companionship and financial benefits, it is
essential to tread carefully. Understanding the implications of co-habitation through careful
planning and open communication can help partners navigate the unique challenges that arise.
By addressing the pitfalls head-on—through legal agreements, estate planning, and clear
communication - seniors can enjoy their golden years with the confidence that they and their
partners are well cared for.
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